
 

 

 

 

March 26, 2018 

 

 

 

Assistant Attorney General, U.S. DOJ—ENRD  

P.O. Box 7611 

Washington, DC 20044-7611 

pubcomment-ees.enrd@usdoj.gov  

 

 

In re PES Holdings, LLC., et al., D.J. Ref. No. 90-5-2-1-10993/1 

 

Dear Assistant Attorney General: 

 

With 43 ethanol refineries capable of producing more than four billion gallons annually, 

including nearly 55 million gallons of annual cellulosic ethanol production capacity, and 12 

biodiesel facilities with the capacity to produce 400 million gallons annually, Iowa is the nation’s 

premier renewable fuels producer.  Iowa is also the largest producer of both corn and soybeans in 

the U.S.  Therefore, the Iowa Renewable Fuels Association (IRFA) is uniquely suited to 

comment on the proposed Consent Decree between the United States and PES Holdings, LLC., 

et al. (Settlement Agreement).1 

 

IRFA members have invested literally hundreds of millions of dollars to expand their biofuels 

production capacity over the last two years in order to ensure proper implementation and 

compliance with the Renewable Fuel Standard (RFS)2 under the Clean Air Act (CAA). These 

investments and the financial interests of the biofuels producers are not adequately protected by 

the proposed Settlement Agreement. Further, this proposed agreement does not adequately 

protect the people of the United States as is called for in the CAA. As such, the proposal should 

be withdrawn. 

 

RINs Are Not a Typical Asset 

 

At stake in the proposed Settlement Agreement is the disposition of Philadelphia Energy 

Solutions Refining and Marketing LLC (PESRM) obligations under the CAA and its current 

inventory of renewable identification numbers (RINs). In order to properly assess this situation, 

it is first necessary to understand that RINs are not just a typical asset. 

 

In a basic sense, RINs are simply a compliance mechanism for ensuring refiners (obligated 

parties) meet their obligations under the RFS. 

 

                                                 
1 Federal Register, Vol. 83, No. 52, page 11792-11793 
2 40 CFR Part 80: Regulation of Fuels and Fuel Additives, Subparts K and M 
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RINs, the electronic signature for a gallon of renewable fuel, flow along with a gallon of biofuel 

until it is blended with petroleum. The RIN then magically “pops off” the gallon and becomes a 

commodity. 

 

Refiners who blend, receive the RINs for free when they purchase the biofuel. Refiners who fail 

to blend enough renewable fuels to meet their obligation must obtain (purchase) additional RINs 

from refiners who blended more than necessary or from non-obligated blenders, like retail gas 

stations who blend biofuels. 

 

At the end of the year, the refiners must submit the requisite number of RINs to the EPA to prove 

they “did their part” in achieving the annual goals called for under the RFS. Failure to do so 

would result in fines under the CAA. 

 

This is the key point: RINs represent the proof that an obligated party, such as PESRM, fulfilled 

its statutory duty under the CAA.  The RFS was incorporated into the CAA to address public 

concerns relating to reducing air emissions, reducing the carbon intensity of transportation fuels, 

reducing dependence on foreign oil, increasing energy diversity, enhancing consumer fuel 

choice, boosting renewable fuels production, supporting farm commodity prices, and creating 

American green-collar jobs. 

 

Therefore, RINs are unlike any other “asset” on a balance sheet.  They are not like cash, raw 

materials, finished products or equipment. RINs represent the fulfillment of a legal requirement 

to the benefit of the American people. Wiping away a RIN obligation should not be done lightly, 

because it is analogous to wiping away improvements to our energy security. Allowing RINs to 

be sold off for cash is like selling credits to pollute the air. This is no mere financial transaction, 

it undercuts the goals and purposes for which the RFS was enacted and signed into law as part of 

the CAA. Every option under the law should be pursued prior to breaking the commitment of the 

CAA to the American people. 

 

The Questionable PES RIN Narrative 

 

PESRM has claimed that paying for RINs is the root cause for their unenviable financial 

position, ultimately forcing them to seek bankruptcy protection.3 

 

However, numerous independent experts who have looked at this issue in general, or the PES 

refinery bankruptcy specifically, have concluded that claim is unfounded as further described 

below. Yes, the refiners might pay to acquire RINs, but these independent experts agree that the 

refiner’s “crack spread” (a term for a refiner’s profit margin on the products they produce and 

sell) tracks the cost of RINs.  

 

In other words, the price of RINs is baked into the refiner’s profit margin. So in the end, the extra 

profit due to the RFS on the refiner’s product sales should be expected to be roughly the same as 

the cost of RINs they must purchase. When looking at both sides of the ledger, the impact of 

RINs balances out. 

 

                                                 
3 http://www.philly.com/philly/business/energy/philadelphia-energy-solutions-files-bankruptcy-plan-20180122.html 



That is the official position of EPA, stated clearly in its most recent finalized rulemaking 

concerning the RFS: “EPA has reviewed and assessed the available information, which shows 

that obligated parties, including small entities, are generally able to recover the cost of acquiring 

the RINs necessary for compliance with the RFS standards through higher sales prices of the 

petroleum products they sell than would be expected in the absence of the RFS program. This is 

true whether they acquire RINs by purchasing renewable fuels with attached RINs or purchase 

separated RINs.”4 

 

Located just a few miles from PESRM, the University of Pennsylvania Kleinman Center for 

Energy Policy concurs with the EPA, noting: “However, one must note both merchant (i.e. 

standalone) and integrated (i.e. part of a larger supply chain company) refineries have RFS 

obligations and associated compliance costs, and they both recover their compliance costs 

through the market price of refined fuel.”5 

 

After reviewing the PESRM bankruptcy filing, noted oil economist Phil Verleger declared the 

“company is scapegoating the Renewable Fuel Standard for its financial woes.”6 

 

According to the Fort Worth Star-Telegram: “Few refiners agree with [Texas Senator Ted] 

Cruz’s assessment of the problem in Pennsylvania. Cruz blames rising costs of Renewable 

Identification Numbers — the piece of the RFS he wants Trump’s EPA to change — for the 

failing Philadelphia refinery. Texas refiners say Philadelphia Energy Solutions suffered from 

other business failures, and Cruz used the sympathetic steelworkers to make his case to Trump.” 

 

The newspaper went on to quote a lobbyist for an integrated oil company who stated: “It’s just 

more political BS. I hate [the ethanol mandate] as much as anyone, but this is a set-up.”7 

 

Surprisingly, chief executive Gregory Gatta made clear the political motivations of this 

questionable narrative, stating: “We can only hope that our filing today will provide the 

necessary catalyst for meaningful long-term reform of the RFS program.”8 

 

According to the below sources, the real reasons for the failing finances of PESRM are a 

combination of both long-standing challenges and more recent decisions by its owners to remove 

capital from PESRM while making more lucrative investments elsewhere. 

 

The Kleinman Center reported: “In other words, ETP owns a part of PES, yet invested billions of 

dollars in more profitable infrastructure that rendered PES uncompetitive.”9 

 

                                                 
4 https://www.gpo.gov/fdsys/pkg/FR-2017-12-12/pdf/2017-26426.pdf (page 41) 
5 https://kleinmanenergy.upenn.edu/blog/2018/02/03/part-2-philadelphia-energy-solutions-ch-11-fact-and-fiction 
6 http://info.opisnet.com/verleger-pes-bankruptcy-judge-could-inflict-lehman-like-

moment?utm_content=66884927&utm_medium=social&utm_source=twitter 
7 http://www.star-telegram.com/news/politics-government/article206000484.html 
8   http://www.philly.com/philly/business/energy/philadelphia-energy-solutions-files-bankruptcy-plan-

20180122.html 
9 https://kleinmanenergy.upenn.edu/blog/2018/02/04/part-3-philadelphia-energy-solutions-investors-prioritized-

stronger-investments 

 



While a Reuters investigative report found questionable business arrangements between PESRM 

and its owners, noting one specific “deal in effect guaranteed lucrative payouts to Carlyle 

regardless of whether the refinery benefitted from the arrangement. When oil market conditions 

made the rail shipments unprofitable later that year, the refinery took heavy losses while its 

investors continued to collect large distributions for two more years.”  Reuters went on to report: 

“More than half the distributions to the Carlyle-led investors were financed by loans against PES 

assets that the refiner now can’t pay back, the filings show. The rest came from the refiner’s 

operating budget and payments PES made under the terminal deal to North Yard, a firm with no 

offices or employees that PES spun off in 2015.”10 

 

Clearly there were bigger issues than RINs.  And that point is important as the United States 

determines how to address RINs within the bankruptcy proceedings. 

 

Proposed RIN Settlement Agreement is Unjust 

 

IRFA believes the proposed Settlement Agreement does a disservice to the American people for 

three main reasons. 

 

First, if approved the settlement is too lucrative towards PESRM compared to its competitors 

who have met their obligations under the CAA. By most estimates, the RIN obligation for 

PESRM during 2016, 2017, and the first quarter of 2018 is likely over 500 million RINs. Yet the 

proposal allows for compliance with the retirement of only approximately 1 in 4 of those RINs 

(138 million). By contrast, the competitors of PESRM have made investments or purchased 

RINs to comply with the CAA. To add insult to financial injury, the Settlement Agreement does 

not require PESRM to retire all of its current RINs toward current obligations. By allowing 

PESRM to husband 64.6 million RINs toward future RFS compliance, the proposal effectively 

gives PESRM a head start on their competitors that complied with the law. This appears to be 

most unjust. 

 

Second, the proposed settlement vacates the CAA compliance obligations of the parent 

companies even though the public record contains evidence that the parent companies benefited 

directly from their very decisions that led to the financial collapse of PESRM. Applicable EPA 

regulations specifically require a “parent corporation” or “each partner to a joint venture” to be 

responsible for the liabilities of its subsidiaries or joint venture.” The purpose of this parental 

liability was to ensure entities would not suck cash out of an operating entity to then file 

bankruptcy to avoid simply avoid compliance. If a precedent was set to reduce RINs liability, 

then this would create a scapegoat for environmental degradation and a “get out of jail (debt) 

free” card for the owners. 

 

The public reports outlined above raise troubling questions regarding PESRM in this regard. 

Reuters reported that: “The Carlyle-led consortium collected at least $594 million in cash 

distributions from PES before it collapsed... Carlyle paid $175 million in 2012 for its two-thirds 

                                                 
10 https://www.reuters.com/article/us-usa-biofuels-pes-bankruptcy-insight/refiner-goes-belly-up-after-big-payouts-

to-carlyle-group-idUSKCN1G40I1 

 



stake in the refiner.”11 IRFA has no way of knowing, but the Department of Justice should utilize 

its tools and resources to examine this scenario thoroughly. 

 

Third, there is ample speculation and reporting that PESRM was selling RINs prior to its 

bankruptcy filing as noted below. 

 

Reuters reported: “PES, majority owned by the Carlyle Group, entered 2017 with a $111.4 

million short position in the biofuels credit market, federal filings show. In recent months, it has 

been adding to that short position by selling credits, two sources say.”12 (emphasis added) 

 

And Biofuels Journal added: “PES also didn’t highlight in the company’s public statements that 

they actually had held sufficient RIN credits to meet their compliance needs for 2017. Nearly a 

quarter of a billion dollars in 2017 RINs were dumped on the RFS exchange from a single large 

East Coast seller on January 19th, according to OPIS reports. ‘Everyone knew Philadelphia was 

selling,’ stated some market insiders to me. Now with the bankruptcy declaration made public, it 

looks like the company sold the RINS in an attempt to raise cash after they decided they were 

going to enter Chapter 11 reorganization, and banked on a political strategy to modify the RFS to 

erase their volume obligations.13 (emphasis added) 

 

IRFA certainly does not know the truth of these statements, but they raise very serious questions 

as to PESRM’s actions leading up to bankruptcy. 

 

Bankruptcy is a public process, as the request for public input on the proposed settlement 

demonstrates. Any reduction in RIN compliance is a direct reduction in the public benefits of the 

RFS as outlined at the beginning of these comments. The Department should make public the 

RIN transactions of PESRM over the last 2 or 3 years in order to determine the validity of these 

claims and to ensure public trust in any final agreement.  

 

Conclusion 

 

RINs are not just another type of asset – they represent a public trust under the Clean Air Act. 

That trust should be broken only in the most extreme cases and as a matter of last resort. As 

such, the parent entities of PESRM should be held accountable for the full RIN compliance as is 

required under the law. 

 

IRFA urges the Department of Justice to withdraw the proposed Settlement Agreement, to insist 

on a full accounting of the financial transactions between PESRM and its owners, and to insist 

upon full compliance with the RFS and CAA. To do less would be an injustice to all Americans 

drawing breath. 

 

                                                 
11 https://www.reuters.com/article/us-usa-biofuels-pes-bankruptcy-insight/refiner-goes-belly-up-after-big-payouts-

to-carlyle-group-idUSKCN1G40I1 
12 https://uk.reuters.com/article/us-refinery-biofuels-bankruptcy/philadelphia-refiners-woes-pose-test-for-u-s-

biofuel-policy-idUKKBN1F81AE 
13 http://www.biofuelsdigest.com/bdigest/2018/02/01/whats-the-real-story-behind-philadelphia-energy-solutions-

bankruptcy-crude-oil-and-the-renewable-fuel-standard/ 



IRFA stands ready to work with you and to provide any further information or background on 

this issue where we may be of assistance.  Please do not hesitate to contact me at 

mshaw@IowaRFA.org or 515-252-6249. 

 

Sincerely, 

 

 

  

Monte Shaw 

Executive Director 

Iowa Renewable Fuels Association 

www.IowaRFA.org  

http://www.iowarfa.org/

